(_)) BestRES

Best practices and implementation
of innovative business models
for renewable energy aggregators

The impact of the Clean Energy for All
Europeans package (CE4AE package) on legal
and regulatory problems for aggregators,
encountered in the BestRES project

Authors: Fabian Pause and Maximillian Wimmer
(Stiftung Umweltenergierecht - Foundation for Environmental Energy Law)

September 2018

This project has received funding from the European Union’s Horizon 2020
research and innovation programme under grant agreement N° 691689.




The impact of the CE4AE-Package on legal and regulatory problems for aggregators, encoun- 2
tered in the BestRES project

Acknowledgement

This document has been produced within the BestRES project “Best practices and
implementation of innovative business models for Renewable Energy aggrega-
torS”.

The logos of the partners cooperating in this project are shown below and infor-
mation about them is available in this report and at the website: www.bestres.eu

This report has been written by Fabian Pause and Maximillian Wimmer
(Stiftung Umweltenergierecht - Foundation for Environmental Energy Law). The
authors thankfully acknowledge the valuable contributions from all project part-

ners.
nergy
RENEWABLE C!(_)OHUOpmeS
ENERGIES W | E N

| Umweltenergierecht'

NE\NENERGYWORLD

KRAFTWERKE

FOSS oekostrom AG

Research Centre for
Sustainable Energy

Youris.com ©

Disclaimer

This project has received funding from the European Union’s Horizon 2020 re-
search and innovation programme under grant agreement No. 691689. The sole
responsibility for the content of this report lies with the authors. It does not nec-
essarily reflect the opinion of the European Union. Neither INEA nor the European
Commission are responsible for any use that may be made of the information con-
tained therein. While this publication has been prepared with care, the authors
and their employers provide no warranty with regards to the content and shall not
be liable for any direct, incidental or consequential damages that may result from
the use of the information or the data contained therein. Reproduction is author-
ized providing the material is unabridged and the source is acknowledged.

© This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.


http://www.bestres.eu/

The impact of the CE4AE-Package on legal and regulatory problems for aggregators, encoun- 3
tered in the BestRES project

Contacts
Project coordinator

Silvia Caneva, Ingrid Weiss & Pablo Alonso
WIP - Renewable Energies
Sylvensteinstrasse 2, Munich, Germany

Email: silvia.caneva@wip-munich.de
Email: Ingrid.weiss@wip-munich.de
Email: pablo.alonso@wip-munich.de

Authors

Fabian Pause and Maximillian Wimmer
Stiftung Umweltenergierecht - Foundation for Environmental Energy Law
LudwigstraBe 22, 97070 Wurzburg, Germany

Email: pause@stiftung-umweltenergierecht.de
Email: wimmer@stiftung-umweltenergierecht.de

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.


mailto:silvia.caneva@wip-munich.de
mailto:Ingrid.weiss@wip-munich.de
mailto:mak.dukan@wip-munich.de

The impact of the CE4AE-Package on legal and regulatory problems for aggregators, encoun- 4
tered in the BestRES project

Policy recommendations

1.

Aggregators are important market players when it comes to the
market participation of consumers and energy communities and to
facilitate the flexibility of the market!

=>» A robust legal framework that ensures fair market access for aggregators is
crucial

The Council’s attempt to delete provisions that refer to aggregation counteracts
this conception, e.g. Art. 6 para. 3 IEM-Regulation! This provision concerns the
development of products and trading opportunities that suit market participants'
demand and needs and ensure that all market participants are able to access the
market individually or through aggregation.

2.

The market participation of aggregators has to be encouraged!

=> It is very important that Member States encourage the participation of aggre-
gators in all markets

The Parliament’s position in the introductory part and point a of
Art. 17 para. 3 IEM-Directive is favourable! (Member States shall ensure that
their regulatory framework encourages the participation of aggregators in all mar-
kets and the right for each aggregator to enter without consent from other market
participants without a restriction to retail or electricity markets).

3.

To create a level playing-field for aggregators in respect of market
access and participation, it is crucial that there are no unnecessary
or hampering financial charges; at the same time financial respon-
sibilities have to be well defined!

=>» Provisions that concern the payment of compensations or financial responsibil-
ities for aggregators have to be well balanced

It is crucial between the in Art. 17
para. 3 point d and para. 4 IEM-Directive (Principle: aggregators shall not be

@ This project has received funding from the European Union’s Horizon
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required to pay compensation to suppliers or generators)

in Art. 17 para. 3 point da/db IEM-Directive (market
participants engaged in aggregation shall be financially responsible for the imbal-
ances they cause)!

%3

It is very important that aggregators are recognised as equal market
players, especially in respect of market access!

=>» Access to balancing market should be guaranteed to all market participants

The Commission’s and the Parliament’s approach in Art. 5 para. 1 IEM-Regula-
tion to state a general guarantee for all market participants to have access to the
balancing market supports this idea!

5.

It is essential that customers can act through aggregators in the
fields of generation, storage, consumption and selling in a non-dis-
criminatory manner!

=>» Non-discriminatory market access for final customers through aggregators is a

necessity
The Parliament’s proposal in Art. 15 para. 1 IEM-Directive is required for this
purpose! (Final customers are entitled to generate, store, consume and sell self-

generated electricity through aggregators without being subject to discriminatory
or disproportionately burdensome procedures and charges).

6.

It is crucial that customers who make use of aggregators are not
disadvantaged in any way!

=>» Final customers must not be subject to undue payments, penalties or re-
strictions

The Parliament’s position in Art. 17 para. 3 point dc IEM-Directive has to be
supported! (Final customers who have a contract with independent aggregators
shall not face undue payments, penalties or other undue contractual restriction
from their suppliers).

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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In order to connect local energy communities and the aggregators’
services it is important that sharing of electricity from generation
assets within the community is possible, based on market princi-
ples!

=>» Local energy communities have to be entitled to share electricity from gener-
ation assets within the community based on market principles, using existing
and future ICT services

The Parliament’s proposal in Art. 16 a IEM-Directive serves this purpose! (Local
energy communities are entitled to share electricity from generation assets within
the community between its members or shareholders based on market principles,
including applying existing or future ICT technologies such as virtual net metering
schemes and those based on distributed ledger technologies, as well as through
power purchase agreements or peer-to-peer trade arrangements for example).

8.

Easy access to and exchange of data is very important; at the same
time a high level of protection of customers’ data is needed!

=>» Protection of data has to be ensured to prevent a discouragement of customers

The Parliament’s proposal in Art. 17 para. 3 point c IEM-Directive is necessary!
(The Member States’ framework contains non-discriminatory and transparent rules
and procedures for data exchange between market participants that ensure easy
access to data on equal and non-discriminatory terms while fully protecting com-
mercial data and customers” personal data, including minimum information re-
quirements for the aggregator, as well as minimum criteria for the protection of
commercially sensitive data for all parties concerned).

9.

It is essential for the work of aggregators that they have access to
the data of the customers!

=>» Aggregators shall be among the parties that are able to access the data of final
customers

The Council’s positon in Art. 23 para. 1 IEM-Directive that it is not mandatory
that the eligible parties which may have access to data of the final customer shall
include aggregators is hindering!

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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It would be positive to highlight that aggregation is not only an im-
portant aspect in respect of demand response but also in respect of
generation!

=>» The important role of aggregators regarding generation should be pointed out

A possible approach would be of Art. 17 IEM-Directive from

“demand response through aggregation”
!

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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A. Introduction

. The BestRES project and its Business Models

The BestRES project aims to develop Business Models for integration of renewable
energy sources by aggregating distributed generation such as wind, PV, biogas,
biomass, hydro, Combined Heat and Power and combining this with demand side
management and energy storage. Aggregators are likely to play an important role
in the sectors of demand response, generation and balancing services. Not only as
a third party but also as balancing responsible party (= BRP), e.g. to help the
balancing responsibility approach to deal with renewable energy; for instance
higher forecasting quality when aggregating distributed renewables through port-
folio effects. The main benefits from aggregation for aggregators are portfolio
optimization and the increased market access with decentralized units. It can also
improve the relationship between prosumers and aggregators. For providers of
aggregation services, the potential benefits include increased revenues and a re-
duced energy bill. With respect to users of aggregation services, aggregators com-
monly perceive lower prices on control reserves and wholesale markets as a key
advantage since more units are participating. Furthermore, aggregation has the
potential to lower balancing costs and decrease the energy costs for prosumers.
Since aggregators deliver primary, secondary and tertiary reserves in the United
Kingdom, Germany, France, Belgium and Austria, provision of frequency control
is already relatively common.

Hence 13 improved Business Models that are concerned with aggregation were
developed in the BestRES project to be analysed, examined, and eventually im-
plemented in the energy market. However, these Business Models encounter var-
ious barriers on their way, be it of economic, technical or legal nature (For a more
detailed analysis of the barriers see Deliverable 4.1 in the BestRES project).

The following paper is concerned with the legal and regulatory barriers, on na-
tional and on EU level, that were already identified in earlier stages of the BestRES
project. In this context, especially the ongoing CE4AE-Package has to be focused
and analysed, because the new provisions that can be found in this package are
likely to reduce or even eliminate said barriers. The main legal and regulatory
barriers that were identified in the 13 improved Business Models, and thus are at
the centre of this paper are market access and participation, data/privacy pro-
tection as well as data access, and self-consumption and local settlement of gen-
eration.

In this context, it is important to note that, while the final versions of the IEM-
Regulation and IEM-Directive are still to be discussed, the Trilogue negotiations
for the RED Il position are already finished. Thus, when it comes to the IEM-Regu-
lation or Directive, the three positions from the Commission, the Council and the
Parliament have to be examined. In respect of the RED Il only the final version
will be focused.

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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Il. Current EU legislation (Reg. (EC) No 714/2009 and
Dir. 2009/72/EC)

Before the upcoming legislation will be focused, in order to mark the differences,
a short overview on the current EU legislation shall be provided. In comparison
with the actual EU legislation, the CE4AE-Package is likely to set more detailed
obligations for Member States, and expand guarantees that are helpful with re-
spect of the legal and regulatory barriers impeding the implementation of the
improved Business Models.

Effective and open non-discriminatory market access for all market players, and
removing barriers that could prevent access for new market entrants, and of elec-
tricity from renewable energy sources are already important topics in the current
EU legislation. In particular, this concerns the participation of final customers and
final customers’ aggregators in reserve and balancing markets. However the pro-
visions are not particularly related to aggregators, self-consumers or local market
participants as the upcoming CE4AE-Package is. Thus the discussed provisions re-
garding the improved Business Models are likely to facilitate the participation of
these actors to a whole new level. In the area of protection and access to data,
there are also relevant current provisions regarding the publishing of relevant
data, and the access to consumption data. But again, they are not related to ag-
gregators and do not refer to the exchange of data as much as the CE4AE-Package
does. Particularly there is nothing as eligible parties that include aggregators or
DSOs.

lll. Aggregators/Aggregation in the CE4AE-Package

Analysing the CE4AE-Package shows that many provisions (IEM-Regulation = [EM-
Reg., the IEM-Directive = IEM-Dir., and the Renewable Energy-Directive = RED II)
mention aggregators or aggregation in different contexts. However, regarding the
improved Business Models it has to be pointed out that on the one hand not all
these provisions are relevant, and on the other hand there are also several provi-
sions not mentioning aggregators which are relevant as well, as they address im-
portant areas related to the Business Models. Knowing this, makes it necessary to
work in a bilateral way:

1. Identifying all the provisions that mention aggregators or aggregation,
and considering the different positions by the Commission, the Council
and the European Parliament to ensure no aggregator-related sector of
the CE4AE-Package will be missed as this can be relevant for aggregators
in general even if it does not relate to a specific Business Model from
the BestRES project.

2. Identifying all the provisions that are relevant for the improved Business
Models in particular, may they or may they not mention aggregators or
aggregation explicitly, as this is the main task to solve the identified
legal and regulatory barriers concerned in the BestRES project.

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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To meet both requirements, the following paper firstly offers a tabular overview
of all provisions in the CE4AE-Package - using the Commission’s proposal as start-
ing point - which mention aggregators or aggregation. And it will point out if one
position (Council or Parliament) varies i.e. does not mention aggregators/aggre-
gation while the Commission does, or if a position mentions aggregators/aggrega-
tion while the Commission does not. If a variation is detected it is marked in one
of three colours, depending on whether the given variation is - from the aggrega-
tors’ point of view - favourable (= green), not favourable (= red) or does not mat-
ter/is undecided (= blue).

Subsequent to this, there will be an analysis of the relevant topics mentioned
above. Again, each time the three different Trilogue positions are concerned and
it is identified which position is favourable and which is not, from the view of
aggregators. As the Trilogue negotiations for the RED Il positions are already fin-
ished, only one final position has to be mentioned.

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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Table: Relevant provisions regarding aggregation in the CE4AE-Package.
RED Il IEM-Reg. IEM-Dir.
Art. 21: renewable self-consumers Art. 1 b): This Regulation aims at: (...) facilitate aggre- | Art. 2: Definitions that mention aggregators or aggre-

Member States shall ensure that renewable self-con-
sumers, individually or through aggregators: (...)

gation (...)

gation

Art. 3 para. 1 lit. d): market participation of consumers
enabled by aggregation

No.6: active customer
Council: not mentioning aggregation in active customer
definition but in Nr.6 lit. (b): market participant

Art. 5: Balancing markets
access to the balancing market,
through aggregation

individually or

No.7: local energy community

No.12: contract termination fee

Council: mentioning aggregation Nr.13: switching re-
lated fee

No.14: Aggregator

Art. 6 para. 3: Day ahead/intraday markets
Development of products and trading opportunities that
ensure access the market, individually or through ag-

gregation
Council: provision is missing

No.15: independent aggregator

No.16: demand response

Council: mentioning aggregation Nr.45: electricity un-
dertaking

Art. 22: renewable energy communities

(e) renewable energy communities that supply energy,
provide aggregation (...)

(i) renewable energy communities are entitled to ac-
cess all suitable energy markets both directly or
through aggregation in a non-discriminatory manner;

Art. 16: network charges
Parliament: Grid tariffs shall not discriminate against
aggregation

Art. 12: Right to switch supplier
Council: related to every market participant engaged

in aggregation

Art. 13: Contract with an aggregator

Art. 55 para. 1 lit. n): network codes
In the area of demand response, including aggregation
Council: provision is missing

Art. 14: Comparison tool
Parliament: mentioning independent aggregators

Art. 15: Active customer; Art. 16: Local energy commu-
nities; Art. 17: Demand response;

“through aggregators”

Council: Art. 17: Demand resp. through aggregation

Art. 19: Smart metering; Art. 23: Data management;
Art. 27: Universal service;

Council: not mentioning aggregators in Art. 19
Council: not mentioning aggregators in Art. 23
Parliament: mentioning aggregators in Art. 25: Single
points of contract and in Art. 26: Right to out-of-court
dispute settlement

Art. 31, 32, 40: Tasks of DSOs and TSOs

©) BestRES

This project has received funding from the European Union’s Horizon 2020 research and innovation
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B. Relevant provisions for the Business
Models

. Market access and participation
1. Market access and participation in general

The Commission’s and the Parliament’s position to Art. 5 para. 1 IEM-Reg. guar-
antees access to the balancing market to all market participants, be it individually
or through aggregation. The Parliament proposes the wording: “market partici-
pants, including those providing electricity generated from variable renewable
sources and demand side response and storage services” and speaks of “full access
to the balancing market”. The Council does not make such a prominent statement,
but especially mentions the prequalification process in para. 2, which neither the
Commission nor the Parliament does (However all of the positions mention this
process in para. 8).. Art. 6 para. 3 IEM-Reg. ensures that all market operators are
able to develop products and trading opportunities that suit market participants'
demand and needs and ensure that all market participants are able to access the
market individually or through aggregation. As already seen above this provision
is deleted in the Council’s proposal.

In Art. 15 IEM-Dir. the Commission and the Parliament foresee that final customers
are entitled to generate, store, consume and sell self-generated electricity in all
organised energy markets, individually or through aggregators, without being sub-
ject to disproportionately burdensome procedures and charges. The Parliament
adds in Art. 17 para. 3 lit. dc) that final customers who have a contract with
independent aggregators shall not face undue payments, penalties or other undue
contractual restriction from their suppliers. Further, national regulatory authori-
ties have to encourage final customers, including those offering demand response
through aggregators, to participate alongside generators in a non-discriminatory
manner in all organised markets (Parliament: and capacity mechanisms) (Art. 17
para. 1 IEM-Dir.). A framework must be engaged that encourages the participation
of aggregators in the retail market (Not restricted to retail markets in the Parlia-
ment’s proposal), and that contains the right for each aggregator to enter the
market without con-sent from other market participants (Art. 17 para. 3 lit. a)
IEM-Dir.). Moreover Member States shall ensure access to and foster participation
of demand response, including through independent aggregators, in all organised
markets (Art. 17 para. 5 [EM-Dir.).

While the Parliament uses a similar wording as the Commission (changes are men-
tioned in the brackets above), the Council proposes some important changes. Re-
garding final customers it foresees a financial responsibility for the imbalances
they cause in the electricity system, allows that Member States may have different
governing provisions in their national legislation, provided that all rights and ob-
ligations as stipulated in this article are applied to all active customers, and for-
bids them to grant new rights under existing schemes which are not accounting
separately for the electricity fed into the grid and the electricity consumed from

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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the grid until 2025 (Art. 15 para. 1b), 1c) IEM-Dir.). Moreover national regulatory
authorities are not obliged to encourage final customers, but final customers, in-
cluding those offering demand response through aggregation, are allowed to par-
ticipate in all electricity markets in a nhon-discriminatory manner (Art. 17 para. 1
IEM-Dir.). The Council and the Parliament as well, foresee market participants
engaged in aggregation to be financially responsible for the imbalances they cause
in the electricity system (Art. 17 para. 3 lit. da)/db). The Council provides that
Member States may require undertakings, including independent aggregators to
pay compensation to other market participants or their balancing responsible
party if they directly induce imbalances to these market participants including
situations where a perimeter correction is introduced without creating a barrier
for market entry of aggregators or a barrier for flexibility. In such cases the com-
pensation payment shall be strictly limited to cover the resulting costs. It is im-
portant to highlight that although, on first sight, it may seem favourable to not
have a financial responsibility for aggregators, in respect of the recognition as
equal market players, and especially regarding aggregators as balancing responsi-
ble party, a financial responsibility for imbalances is likely to serve this purpose.

Thus, comparing the three positions, the Council’s position does not extend guar-
antees of market access and participation as much as the Commission and the
Parliament. Especially the Parliament’s proposal lowers the market entry barriers
and highlights non-discriminatory market access and participation. The Council
lets Member States decide more on their own, making these topics a more national
matter. In respect of a financial responsibility the Council and the Parliament
foresee the principle that aggregators are responsible (with exceptions), while the
Commission provides the opposite.

2. Balancing services
a) The Guidelines

Especially the area of balancing services is affected by the Commission’s guide-
lines and network codes. Those legislative acts provide rules and oblige the TSOs
to develop terms and conditions or methodologies which have then to be imple-
mented on national level. These processes are in a progress of development at the
moment, and are likely to offer changes, both on national and EU level, in the
medium and long term. It is important to highlight that the harmonization mainly
targets balancing energy. While balancing capacity procurement is likely to stay a
more national topic, in comparison, balancing energy is expecting a rather exten-
sive harmonisation on EU level.

The most important guidelines in the context of this paper are the Guideline on
Electricity Balancing (GL EB) and the Guideline on Electricity Transmission System
Operation (SO GL). While the Guideline on Electricity Transmission System Oper-
ation is a more technical guideline regarding the prequalification processes that
are a requirement to take part on the balancing services market, the Electricity
Balancing Guideline is aiming to create a balancing market where TSOs can share
the resources, and also to allow new players such as demand response and renew-
ables to take part in this market.

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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It lays down a detailed Guideline on Electricity Balancing including the establish-
ment of common principles for the procurement and the settlement of frequency
containment reserves, frequency restoration reserves and replacement reserves
and a common methodology for the activation of frequency restoration reserves
and replacement reserves, Art. 1 of the Guideline. Some of the main topics are:

- Harmonization of certain features of imbalance calculation and pricing.
- European platform for imbalance netting.
Common platform and merit order for replacement reserve and frequency
restoration reserve (mFRR & aFRR) in the sector of balancing energy.
Standardization for balancing energy products.
Terms and conditions related to balancing

Thus there is a multiple impact for aggregation. In general, common merit
order lists (instead of pro rata) are positive for aggregators because demand
side assets and renewables have usually higher activation costs. Especially the
harmonisation helps aggregators to access a rather wide market. However, the
remaining barrier is that a lot of things are not harmonized by these Guidelines.
For instance, how balancing capacity is procured and the details of prequalifi-
cation requirements may remain national topics. Member States are not
obliged to harmonize balancing capacity procurement on EU level, and may
keep their national regulation. Therefore it is likely that the TSO will create a
common balancing energy market without creating a level playing field, as in
some aspects there will still be a significant difference between the Member
States: While balancing energy will be harmonized, balancing capacity and
prequalification processes are likely to differ from Member State to Member
State.

b) The CE4AE-Package

However, there are not many provisions in the CE4AE-Package that are related to
those questions in detail. Art. 5 IEM-Reg. concerns balancing markets, as men-
tioned above. In particular the Council’s position mentions the prequalification
processes, when it proposes in para. 2 that:

“balancing markets, including prequalification processes, shall be organised
in such a way as to:
(a) ensure effective non-discrimination between market participants tak-
ing account of the different technical needs of the power system, a trans-
parent and technologically neutral definition of services and their trans-
parent, market based procurement,
(b) ensure access to all prequalified market participants, be it individual
or through aggregation;
(c) respect the need to accommodate increasing shares of variable gen-
eration as well as increased demand responsiveness and the advent of
new technologies.”

This is a positive aspect, as a provision on EU level concerning the prequalification
processes (besides Art. 5 para. 8 which also mentions the prequalification, in all

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.
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of the three proposals) fosters the harmonization in this area. In addition it would
be favourable to have a European legislation that is harmonizing the aforemen-
tioned aspects, especially balancing capacity procurement and prequalification
requirements.

Regarding (non-frequency) ancillary services in general the Commission and the
Parliament provide that independent aggregators (the Council expands this provi-
sion to all market participants engaging in demand response aggregation) have to
be treated by the DSO and TSO in a non-discriminatory manner (Art. 17 para. 2
IEM-Dir.). The procurement of ancillary services, especially balancing services,
shall be transparent, non-discriminatory, market based. Effective market partici-
pation of all market participants has to be ensured unless justified by a cost-ben-
efit analysis (Art. 31 para. 5, Art. 40 para. 1 lit (i), para. 4 IEM-Dir.).The Council
does not provide that DSOs are obliged to ensure effective participation of all
market participants. The non-frequency ancillary services shall be procured ac-
cording to transparent, non-discriminatory and market-based procedures unless
the regulatory authority has assessed that the market-based provision of non-fre-
quency ancillary services is economically not efficient, and has granted a deroga-
tion. The Council’s position to Art. 17 para. 2 is favourable as it is not restricted
to independent aggregators.

Although the CE4AE-package does not especially address many of the relevant as-
pects regarding balancing services in detail, it has an impact on pricing, competi-
tion and market entry in general as it benefits and grants rights for aggregators
(in general, or in person of a final/active customer or a local energy community)
as seen above. After all, the general provisions are likely to affect the national
implementation of the aforementioned Network Codes and Guidelines, as the
CE4AE-Package will be the “lex posterior” (the younger law) and therefore over-
ride the older law.

Il. Self-consumption and local settlement of
generation

Regarding a framework for local settlement of generation, energy communities
and self-consumption several provisions are to consider. Art. 21 and 22 RED Il con-
sider the renewable self-consumer and the renewable energy community. Art. 2
No. 7 and Art. 16 IEM-Dir. define the local energy community, and Art. 2 No. 6 and
Art. 15 IEM-Dir. are concerned with the active and final customer.

1. Renewable self-consumers

Renewable self-consumers are defined in Art. 2 lit. aa) RED Il and further con-
cerned and benefited in Art. 21 RED II. The definition of renewable self-consumer
is:

“renewable self-consumer means a final customer operating within its prem-
ises located within confined boundaries or where allowed by Member States,
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on other premises, who generates renewable electricity for its own consump-
tion, and may store and sell self-generated renewable electricity, provided
that, for non-household renewable self-consumers, those activities do not
constitute their primary commercial or professional activity”

When it comes to the benefits in Art. 21 RED Il renewable self-consumers, individ-
ually or through aggregators, are entitled to generate renewable energy, including
for their own consumption, store and sell their excess production of renewable
electricity. This includes power purchase agreements, electricity suppliers and
peer-to-peer trading arrangements. When it comes to electricity they consume
from or inject into the grid they must not be subject to discriminatory or dispro-
portionate procedures and charges and to network charges that are not cost-re-
flective.

In relation to their self-generated renewable electricity which remains within
their premises, they even must not be subject to any charge or fee. However,
exceptions are possible and regulated in Art. 21 para. 1bis lit. a) - ¢) RED Il: If the
electricity produced is effectively supported by a support scheme; if the overall
share of self-consumption installations exceeds 8% of a Member States total elec-
tricity capacity installed; if the electricity is produced in installations above
30 kW.

Further, renewable self-consumers located in the same building, including multi-
apartment blocks, are entitled to engage jointly in the aforementioned activities
and are allowed to arrange sharing of renewable energy that is produced on their
site or sites between themselves, without prejudice to applicable grid costs and
other relevant charges, levies and taxes to each renewable self-consumer if ap-
plicable. Member States may differentiate between renewable self-consumers and
jointly acting renewable self-consumers. Any different treatment towards con-
sumers participating in joint self-consumption shall be proportionate and duly jus-
tified.

Renewable self-consumers receive a remuneration, including where applicable
through support schemes, for the self-generated renewable electricity they feed
into the grid. This remuneration has to reflect the market value and may take into
account the long-term value of the electricity fed in to the grid, the environment
and society. Moreover Member States shall put in place an enabling framework to
promote and facilitate the development of renewable self-consumption based on
an assessment of the existing unjustified barriers to and the potential of renewa-
ble self-consumption in their territories and energy networks.

2. Local/Renewable energy communities

While the Commission and the Parliament directly address local energy communi-
ties in Art. 2 No. 7 and Art. 16 IEM-Dir. and, inter alia, define, grant rights and
oblige Member States to enable a framework, the Council only refers to energy
communities and provides that they can be engaged in aggregation and are subject
to the provisions relevant for such activities and to the same rights and obligations
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when acting as final customers, generators, suppliers, DSOs, or other market par-
ticipants. According to Art. 2 No. 7 a local energy community is an association, a
cooperative, a partnership, a non-profit organisation or other legal entity that has
to be effectively controlled by local shareholders or members.

The Commission provides that local energy communities can access all organised
markets either directly or through aggregators or suppliers in a non-discriminatory
manner and are subject to fair, proportionate and transparent procedures and
cost reflective charges in Art. 16 para. 1 IEM-Dir. The Council adds that energy
communities that supply electricity, provide aggregation or other commercial
electricity services are subject to the provisions relevant for such activities (Art.
16 para. 1 lit. d) IEM-Dir.), and that they shall be financially responsible for the
imbalances they cause in the electricity system (Art. 16 para. 2 a) lit. c) IEM-Dir.).
The Parliament adds that they adequately contribute to the costs of the electricity
system they remain connected to and operate on the market on a level playing
field without distorting com-petition (Art. 16 para. 1 lit. ca), cb) IEM-Dir.), but
also that they are entitled to share electricity from generation assets within the
community between its members or shareholders through peer-to-peer trade ar-
rangements for example (Art. 16a) IEM-Dir.).

Art. 22 RED Il benefits renewable energy communities. They are entitled to gen-
erate, consume, store and sell renewable energy, including through power pur-
chase agreements; to arrange sharing of renewable energy within the community
that is produced by the production units owned by the community; to access all
suitable energy markets directly or through aggregation in a non-discriminatory
manner. Member States shall provide an enabling framework to promote and fa-
cilitate the development of renewable energy communities. Thus it can be said
that regarding local energy communities the Council and the Parliament foresee
an obligation of responsibility while the Commission does not.

lll. Data and privacy protection; data access, exchange
and collaboration with DSOs

Data and privacy protection on the one hand, data access and exchange on the
other hand, are aspects mentioned in the majority of the improved Business Mod-
els. The focus is on how data and privacy protection and data access/exchange
are addressed by the CE4AE-Package, if the concerns among customers about their
personal data being collected can be minimised, and how problems of data ex-
change are reduced. One general difficulty regarding this topic is that data pro-
tection and data access/exchange somehow work against each other to a certain
extent: The more data is protected, the less it may be accessed without barriers
- and the other way around.

1. Data and privacy protection

In the field of data and privacy protection the Commission proposes that Member
States have to set a regulatory framework which contains transparent rules and
procedures for data exchange between market participants (the Council mentions
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aggregation in particular), in order to ensure easy access to data, while fully pro-
tecting commercial data (Art. 17 para 3 lit. c) IEM-Dir.). Art. 20 IEM-Dir. highlights
that the privacy and data protection of final customers and, in the area of smart
metering, the highest level of cybersecurity protection has to be ensured. Accord-
ing to Art. 23 IEM-Dir. the eligible parties which may have access to the data of
the final customer have to be specified (they shall include aggregators and DSOs),
and only provided data access in a given case with the customer’s explicit consent
(the Parliament adds that those parties have to provide customers with an over-
view of the parties who have access to their data). When it comes to the tasks of
the EU DSO entity, Art. 51 IEM-Reg. provides that data management, cyber secu-
rity and data protection are amongst them.

The Council makes a similar approach as the Commission, but when it comes to
eligible parties the Council does not mention aggregators or DSOs as the Commis-
sion does, and the customer’s explicit consent is not mandatory to provide the
data access in a given case, but it is also possible on basis foreseen by the General
Data Protection Regulation (GDPR). In the smart metering sector it demands that
the costs and principles of proportionality have to be considered (Art. 20 lit. b)
IEM-Dir.). Last, the EU DSO entity’s tasks include data management, cyber security
and data protection as well, but the Council uses a more specified wording.

The Parliament also follows the Commission’s proposal in general, yet adds a few
clauses. First, regarding Art. 17 IEM-Dir., it highlights that the rules and proce-
dures in the regulatory framework not only have to be transparent but also non-
discriminatory, and points out that not only commercial data but also customers’
personal data has to be fully protected. In relation to Art. 20 and 23 IEM-Dir. the
Parliament highlights the customers’ possibilities to access information and to
protect themselves (However this is already regulated by the GDPR). Again the
eligible parties which may have access to data of the final customer have to be
specified and only provided data access in a given case with customer’s explicit
consent, but also have to provide customers with an overview of the parties who
have access to their data if requested (Again already regulated by the GDPR).
Again the tasks of the EU DSO include data management, cyber security and data
protection, but they are more specified concerning non-discriminatory data ac-
cess.

To sum up, it can be said no matter how the Trilogue negotiations proceed Member
States will be obliged to set a regulatory framework, protecting data to some
extent. The Parliament’s position highlights the protection of the customers’ per-
sonal data in particular.

2. Data access, exchange and collaboration with DSO

Regarding data exchange and collaboration with DSO all three positions are fairly
similar. While the Parliament provides a few additions, the Council proposes some
changes. As stated above, Member States have to set a framework that contains
transparent rules and procedures for data exchange (Council: for market partici-
pants engaged in aggregation and other electricity undertakings) that ensure easy
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access to data while fully protecting commercial (Parliament: “and customers’
personal) data (Art. 17 para 3 lit. c) IEM-Dir.). Following the Commission’s or Par-
liament’s position a framework shall also ensure that it will be possible for local
energy communities to conclude an agreement with a DSO to which their network
is connected, without limitations (Art. 16 para. 2 lit. f) IEM-Dir.). The Council
offers this possibility only if the Member State grants the right to manage distri-
bution network in their area of operations and to define the relevant procedures
(Art. 16 para. 2b) lit. a) IEM-Dir.).

Member States have to ensure efficient data access and exchange and that the
party or parties responsible for data management shall provide access to the data
of the final customer to any eligible party (Art. 23 para. 2 IEM-Dir.). All eligible
parties have non-discriminatory access to data under clear and equal terms (Art.
34 IEM-Dir.). The DSO has to provide system users with the information they need
for efficient access to, including use of, the system (Art. 31 para. 3 IEM-Dir.). DSO
and TSO shall exchange all necessary data (Art. 53 para. 1 IEM-Reg.). EU DSO and
ENTSO for electricity have to adopt best practices regarding data exchange (Art.
51 para. 2 lit. b) IEM-Reg.). Regarding the task of the EU DSO entity the Parliament
highlights data access, standardization and cross-border data exchange. Another
change in the Council’s proposal is that the Commission is only empowered to
adopt implemented but not delegated acts in the area of data exchange and set-
tlement rules.

Prospective, Member States will have to set a framework regarding data access
and exchange and will have to ensure a cooperation of DSOs, demand service pro-
viders and final customers in order to define modalities for participation of de-
mand response, aggregators included, and to ensure efficient data access and ex-
change. It can be highlighted that following the Council’s proposal, data access
and exchange get an advanced position when it comes to the customer’s explicit
consent. But the Council does not guarantee that aggregators are among the eli-
gible parties as the Commission and the Parliament do.
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C. Summary

. Aggregators/Aggregation in general

Regarding the provisions in the Clean Energy for All Europeans package (CE4AE-
Package) that concern aggregators/aggregation, the Council varies from the Com-
mission’s proposal in several provisions. The Council, while proposing favourable
changes in Art. 22 RED Il, Art. 2 No. 6 b), No. 12, No. 16 and Art. 12 IEM-Dir., also
proposes some changes that have a rather adverse impact. In comparison, the
Parliament foresees changes regarding Art. 16 IEM-Reg., Art. 14, Art. 25 and Art.
26 IEM-Dir. and does not make a proposal which is considered as “not-favourable”.
It is especially favourable that Art. 6 para. 3 IEM-Reg., Art. 2 No. 6 and Art. 23
IEM-Dir. mention aggregators/aggregation as provided by the Commission and the
Parliament.

Il. Market access and participation

Regarding market access and participation the Council’s proposal offers a more
restricted approach while the Parliament mostly bears the most extensive guar-
antees. The Commission and the Parliament foresee access to the balancing mar-
ket to all market participants and ensure that all market operators shall be free
to develop products and trading opportunities that suit market participants' de-
mand and needs and ensure that all market participants are able to access the
market individually or through aggregation; final customers are entitled to gener-
ate, store, consume and sell self-generated electricity in all organised energy mar-
kets, individually or through aggregators, without being subject to disproportion-
ately burdensome procedures and charges, and final customers, including those
offering demand response through aggregators, are encouraged to participate
alongside generators in a non-discriminatory manner in all organised markets (Par-
liament: and capacity mechanisms). A framework must be engaged that encour-
ages the participation of aggregators in the retail market (Not restricted to retail
markets in the Parliament’s proposal). Further Member States shall ensure access
to and foster participation of demand response, including through independent
aggregators, in all organised markets.

The Council foresees a financial responsibility for the imbalances final customers
cause in the electricity system, and also for market participants engaged in ag-
gregation to be financially responsible for the imbalances they cause in the elec-
tricity system (same in the Parliament’s position), and that Member States may
require undertakings, including independent aggregators to pay compensation to
other market participants or their balancing responsible party. The area of bal-
ancing services is affected by Art. 5 IEM-Reg. and the Commission’s guidelines and
network codes. Important guidelines are the Guideline of Electricity Balancing (GO
EB) and the Guideline on electricity transmission system operation (SO GL). Those
guidelines provide rules or oblige the TSOs to develop terms and conditions or
methodologies which have then to be implemented on national area. They — es-
pecially the national implementation — can be affected by new EU law. The

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.



The impact of the CE4AE-Package on legal and regulatory problems for aggregators, encoun- 22
tered in the BestRES project

CE4AE-Package addresses ancillary services to the effect that it ensures a non-
discriminatory treatment, and (at least the Commission and the Parliament) en-
sure effective participation of aggregators.

lll. Self-consumption

Regarding the promotion of self-consumption, Art. 21 RED Il creates several rights
for self-consumers. Self-consumers, individually or through aggregators, are enti-
tled to generate renewable energy, including for their own consumption, store
and sell their excess production of renewable electricity, including through power
purchase agreements, electricity suppliers and peer-to-peer trading arrange-
ments. In relation to the electricity they consume from or inject into the grid,
without being subject to discriminatory or disproportionate procedures and
charges and to network charges that are not cost-reflective; in relation to their
self-generated renewable electricity which remains within their premises, without
being subject to discriminatory or disproportionate procedures and any charge or
fee (However exceptions are possible). In the area of energy communities (Art. 16
IEM-Dir.) the Council and the Parliament foresee an obligation of financial respon-
sibility for local energy communities while the Commission does not.

IV. Data and privacy protection and data access

Member States will be obliged to set a regulatory framework regarding data and
privacy protection as well as data access and exchange. They will have to ensure
a cooperation of DSOs, demand service providers and final customers in order to
define modalities for participation of demand response, aggregators included. The
Parliament’s position is the only one explicitly mentioning the protection of cus-
tomers’ personal data.

All eligible parties have non-discriminatory access to data under clear and equal
terms. In this context it is important that the eligible parties include DSOs and
aggregators as foreseen by the Commission and the Parliament in Art. 23 para. 1
IEM-Dir. It also should be possible for local energy communities to conclude an
agreement with a DSO without limitations as the Commission and the Parliament
propose in Art. Art. 16 para. 2 lit. f) IEM-Dir.

@ This project has received funding from the European Union’s Horizon
BeStRES 2020 research and innovation programme under grant agreement N°
691689.



The impact of the CE4AE-Package on legal and regulatory problems for aggregators, encoun- 23
tered in the BestRES project

D. Voting recommendations

IEM-REGULATION

Art. 5 IEM-Reg. Balancing markets

= SUPPORT PARA. 1 IN THE PARLIAMENT’S PROPOSAL (AMENDMENT 32)
AND OPPOSE THE DELETION IN THE COUNCIL’S PROPOSAL

All market participants, including those providing electricity generated from
variable renewable sources and demand side response and storage services
shall have full access to the balancing market, be it individually or through aggre-
gation. Balancing market rules and products shall respect the need to accommo-
date increasing shares of variable generation as well as increased demand respon-
siveness and the advent of new technologies.

= SUPPORT PARA. 2 IN THE COUNCIL’S PROPOSAL
Balancing markets, including prequalification processes, shall be organised in
such a way as to:
(a) ensure effective non-discrimination between market participants taking ac-
count of the different technical needs of the power system, a transparent and
technologically neutral definition of services and their transparent, market
based procurement,
(b) ensure access to all prequalified market participants, be it individual or
through aggregation;
(c) respect the need to accommodate increasing shares of variable generation
as well as increased demand responsiveness and the advent of new technolo-
gies.

IEM-DIRECTIVE

Art. 15 IEM-Dir.: Active customers

= SUPPORT PARA. 1 POINT A IN THE PARLIAMENT’S PROPOSAL (AMEND-
MENT 67)
Member States shall ensure that final customers are entitled to generate, store,
consume and sell self-generated electricity in all organised markets either indi-
vidually or through aggregators without being subject to discriminatory or dis-
proportionately burdensome procedures and charges that are not cost reflective.
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Art. 16 IEM-Dir.: (Local) energy communities

= SUPPORT PARA. 2 POINT -a IN PARLIAMENT’S PROPOSAL (AMENDMENT
74)
Member States shall provide an enabling regulatory framework that ensures that
conditions for creating, operating and dissolving local energy networks are
well defined.

= OPPOSE PARA. 2 POINT b IN COUNCIL’S PROPOSAL AND SUPPORT PARA.
2 POINT f in COMMISSION’S OR PARLIAMENT’S PROPOSAL

COM/EP: Local energy communities may conclude an agreement with a DSO to
which their network is connected on the operation of the local energy community's
network.
Council: Energy communities may conclude an agreement with a DSO to which
their network is connected on the operation of the local energy community's net-
work, if a Member State decides, to grant energy communities with a right to
manage distribution network in their area of operation and defined the rele-
vant procedures.

=» SUPPORT Art. 16 a - Electricity sharing - IN THE PARLIAMENT’S PRO-
POSAL (AMENDMENT 79)

Local energy communities are entitled to share electricity from generation assets
within the community between its members or shareholders based on market
principles, including applying existing or future ICT technologies such as virtual
net metering schemes and those based on distributed ledger technologies, as well
as through power purchase agreements or peer-to-peer trade arrangements for
example.

Art. 17 IEM-Dir.: Demand response

= SUPPORT PARA. 1 IN THE PARLIAMENT’S PROPOSAL (AMENDMENT 80)
Member States shall ensure that the regulatory framework allows final custom-
ers, including those offering demand response through aggregators, to participate
alongside generators in a non-discriminatory manner in all organised markets and
capacity mechanisms.

= SUPPORT PARA. 3 - INTRODUCTORY PART - IN THE PARLIAMENT’S PRO-
POSAL (AMENDMENT 82)
Member States shall ensure that their regulatory framework encourages the par-
ticipation of aggregators in all markets and that it contains at least the following
elements:

= SUPPORT PARA. 3 POINT a IN THE COMMISSION’S PROPOSAL
The right for each aggregator to enter the market without consent from other
market participants.

= SUPPORT PARA. 3 POINT b IN THE PARLIAMENT’S PROPOSAL (AMEND-
MENT 83)
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Non-discriminatory and transparent rules clearly assigning roles and responsibil-
ities to all market participants.

= SUPPORT PARA. 3 POINT c IN THE PARLIAMENT’S PROPOSAL (AMEND-
MENT 84)

Non-discriminatory and transparent rules and procedures for data exchange be-
tween market participants that ensure easy access to data on equal and non-dis-
criminatory terms while fully protecting commercial data and customers” per-
sonal data, including minimum information requirements for the aggregator,
as well as minimum criteria for the protection of commercially sensitive data
for all parties concerned.

= SUPPORT PARA. 3 POINT dc IN THE PARLIAMENT’S PROPOSAL (AMEND-
MENT 88)
Final customers who have a contract with independent aggregators shall not face
undue payments, penalties or other undue contractual restriction from their sup-
pliers.

Art. 23 IEM-Dir.: Data management

= SUPPORT PARA. 1 IN THE PARLIAMENT’S PROPOSAL (AMENDMENT 108),
OPPOSE COUNCIL’S PROPOSAL

When setting up the rules regarding the management and exchange of data, Mem-
ber States or, where a Member State has so provided, the desighated competent
authorities shall specify the eligible parties which may have access to data of the
final customer with their explicit consent in accordance with Regulation (EU)
2016/679 of the European Parliament and of the Council. For the purpose of this
Directive, data shall include metering and consumption data as well as data re-
quired for consumer switching, automated energy efficiency programmes, en-
ergy management services and demand response services. Eligible parties shall
include at least customers, suppliers, transmission and distribution system opera-
tors, aggregators, energy service companies, and other parties which provide en-
ergy or other services to customers.
Upon request, eligible parties shall provide customers with an overview of
the parties who have access to their data.

=» SUPPORT THE FIRST PART OF PARA. 2 IN THE PARLIAMENT’S PROPOSAL
(AMENDMENT 109)
EP: Member States shall organise the secure management of data in order to en-
sure efficient data access and exchange, data protection, data security, trans-
parency, neutrality and data integrity.
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Annex: Relevant CE4AE provisions mentioned in this paper
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Draft IEM-Regulation

Commission

Parliament

Council

Article 5: Balancing market

1. Al market participants shall have access to the bal-
ancing market, be it individually or through aggregation.
Balancing market rules and products shall respect the
need to accommodate increasing shares of variable gen-
eration as well as increased demand responsiveness and
the advent of new technologies.

AM 32

1. All market participants, including those providing
electricity generated from variable renewable
sources and demand side response and storage ser-
vices shall have full access to the balancing market, be
it individually or through aggregation. Balancing market
rules and products shall respect the need to accommo-
date increasing shares of variable generation as well as
increased demand responsiveness and the advent of new
technologies.

deleted

2. Balancing markets shall be organised in such a way as
to ensure effective non-discrimination between market
participants taking account of the different technical
capability of generation from variable renewable
sources and demand side response and storage.

AM 33

2. Balancing markets shall be organised in such a way
as to ensure effective non-discrimination between
market participants. All generation, including from
variable renewable sources, demand side response
and storage shall be enabled to participate on
equal footing in balancing markets, taking account
of the different technical capability.

2. Balancing markets, including prequalification pro-
cesses, shall be organised in such a way as to:

(a) ensure effective non-discrimination between market
participants taking account of the different technical [
] needs of the power system, a transparent and tech-
nologically neutral definition of services and their
transparent, market based procurement,

(b) ensure access to all prequalified market partici-
pants, be it individual or through aggregation;

(c) respect the need to accommodate increasing
shares of variable generation as well as increased de-
mand responsiveness and the advent of new technol-
ogies.

8. The procurement of balancing capacity shall be facil-
itated on a regional level in accordance with point 8 of
Annex |. The procurement shall be based on a primary
market and organised in such a way as to be non-dis-
criminatory between market participants in the
prequalification process individually or through aggre-
gation.

AM 37

8. The procurement of balancing capacity shall be per-
formed by the transmission system operators. The
procurement shall be based on a primary market and
organised in such a way as to be non-discriminatory be-
tween market participants in the prequalification pro-
cess, whether market participants participate indi-
vidually or through aggregation subject to technical
constraints inherent in managing networks. The res-
ervation of cross-zonal capacity for the exchange of
balancing capacity shall be limited to 5% of the
available capacity for the exchange of energy of

8. The procurement of balancing capacity shall be per-
formed by the transmission system operators, facili-
tated on a regional level in accordance with [ ] Balanc-
ing Guideline adopted on the basis of Article 18 of
the Regulation 714/2009. The procurement of balanc-
ing capacity shall be market-based [ ] and organised in
such a way as to be non-discriminatory between mar-
ket participants in the prequalification process individ-
ually or through aggregation in accordance with para-
graph 4 of Article 40 of the [recast Electricity Di-
rective].
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the previous relevant calendar year between the re-
spective bidding zones.

Article 6: Day-ahead and intraday markets

3. Market operators shall be free to develop products
and trading opportunities that suit market participants’
demand and needs and ensure that all market partici-
pants are able to access the market individually or
through aggregation. They shall respect the need to ac-
commodate increasing shares of variable generation as
well as increased demand responsiveness and the advent
of new technologies.

AM 42

3. Market operators shall be free to develop products
and trading opportunities that suit market participants’
demand and needs and ensure that all market partici-
pants are able to access the market individually or
through aggregation. They shall respect the need to
accommodate increasing shares of variable generation
and energy storage as well as increased demand re-
sponsiveness and the advent of new technologies.

deleted

Draft IEM-Directive

Commission

Parliament

Council

Article 2: Definitions

6. ‘active customer’ means a customer or a group of
jointly acting customers who consume, store or sell
electricity generated on their premises, including
through aggregators, or participate in demand response
or energy efficiency schemes provided that these activ-
ities do not constitute their primary commercial or pro-
fessional activity;

AM 24

6. ‘active customer’ means a final customer or a group
of jointly acting final customers who consume, store or
sell electricity generated within their premises, includ-
ing through aggregators or suppliers or traders, or par-
ticipate in demand response or energy efficiency
schemes provided that these activities do not constitute
their primary commercial or professional activity;

6. ‘active customer’ means a final customer or a group
of jointly acting final customers who consume or store
[]1 electricity generated on the same site or sells self-
generated electricity [], provided that these activities
do not constitute their primary commercial or profes-
sional activity;

6b 'market participant’ means a natural or legal per-
son buying, selling or generating electricity, engaging
in aggregation or storage services, including the plac-
ing of orders to trade, in one or more electricity mar-
kets including balancing energy markets;

7. 'local energy community’ means: an association, a co-
operative, a partnership, a non-profit organisation or
other legal entity which is effectively controlled by local
shareholders or members, generally value rather than
profit-driven, involved in distributed generation and in
performing activities of a distribution system operator,
supplier or aggregator at local level, including across
borders;

AM 25

7. 'local energy community’ means an association, a co-
operative, a partnership, a non-profit organisation,
SME or other legal entity which is based on voluntary
and open participation and is effectively controlled
by local shareholders or members, the predominant
aim of which is to provide local environmental, eco-
nomic or social community benefits for its members
or the local area or areas where it operates rather
than where it generates profits, and which is in-
volved in activities such as distributed generation,

7. '[]1 energy community’ means: [] a legal entity which
is based on voluntary and open participation, effec-
tively controlled by [] shareholders or members who are
natural persons, local authorities, including munici-
palities, or small enterprises and microenterprises [].
The primary purpose of an energy community is to
provide environmental, economic or social commu-
nity benefits for its members or the local areas where
it operates rather than financial profits. An energy
community can be engaged [] in [] electricity genera-
tion, distribution and supply, consumption, aggrega-
tion, storage or energy efficiency services, generation
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storage, supply, provision of energy efficiency ser-
vices, aggregation, electro-mobility and distribution
system operation, including across borders;

of renewable electricity [] or provide other energy
services to its shareholders or members [];

Article 15: Active customers

1. Member States shall ensure that final customers:

1. Member States shall ensure that final customers:

(a) are entitled to generate, store, consume and sell
self-generated electricity in all organised markets ei-
ther individually or through aggregators without being
subject to disproportionately burdensome procedures
and charges that are not cost reflective;

AM 67

(a) are entitled to generate, store, consume and sell
self-generated electricity in all organised markets ei-
ther individually or through aggregators without being
subject to discriminatory or disproportionately bur-
densome procedures and charges that are not cost re-
flective;

(a) are entitled [] to act as active customers, without
being subject to [] discriminatory technical and ad-
ministrative requirements, procedures and charges [];

(b) are subject to cost reflective, transparent and non-
discriminatory network charges, accounting separately
for the electricity fed into the grid and the electricity
consumed from the grid, in line with Article 59(8).

deleted

1a. Member States shall ensure that active consum-
ers:

(a) are entitled to operate either directly or through
aggregation;

(b) are entitled to sell self-generated electricity in-
cluding through power purchase agreements;

(c) are entitled to participate in demand response and
energy efficiency schemes;

(d) are entitled to delegate the management of the
installations required for their activities to a third
party, including installation, operation, data handling
and maintenance;

(e) are subject to cost reflective, transparent and
non-discriminatory network charges, accounting sep-
arately for the electricity fed into the grid and the
electricity consumed from the grid, in line with Arti-
cle 59(8) ensuring they contribute in an adequate and
balanced way to the overall cost sharing of system of
producing, distributing and consuming electricity in
line with Article 16 of the [Electricity Regulation];
(f) are financially responsible for the imbalances they
cause in the electricity system. To this extent they
shall be balance responsible parties or shall delegate
their balance responsibility in accordance with Article
4 of the [Electricity Regulation].
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1b. Member States may have different governing pro-
visions for individual and jointly acting final custom-
ers in their national legislation provided that all rights
and obligations as stipulated in this article are applied
to all active customers.

1c. Member States that have existing schemes not ac-
counting separately for the electricity fed into the
grid and the electricity consumed from the grid, shall
grant no new rights under these schemes beyond the
end of the year 2025.

2. The energy installation required for the activities of
the active customer may be managed by a third party
for installation, operation, including metering and
maintenance.

AM 68

2. The energy installation required for the activities of
the active customer may be managed by a third party
for installation, operation, including metering and
maintenance provided that the economic risk con-
nected to the operation of the installation remains
with the active costumer.

Member States shall ensure that active customers
owning a storage facility:

(a) have the right to a grid connection within a rea-
sonable time following the request;

(b) are not subject to additional taxes, surcharges,
and fees for the electricity stored in the storage fa-
cility;

(c) are distinguished from generators and not sub-
ject to related licensing requirements and fees;

(d) are allowed to provide several services simulta-
neously, if technically feasible.

deleted

Article 16: (Local) energy communities

1. Member States shall ensure that local energy commu-
nities:

1. Member States shall [] provide an enabling regula-
tory framework for [] energy communities ensuring
that:

(a) are entitled to own, establish, or lease community
networks and to autonomously manage them;

AM 69

(a) are entitled to own, establish, or lease community
networks and autonomously manage them, as long as
the concession system of the Member State is re-
spected,

(a) participation in an energy community is open and
voluntary;

(b) can access all organised markets either directly or
through aggregators or suppliers in a non-discriminatory
manner;

(b) shareholders or members are allowed to leave an
energy community; in such cases Article 12 shall ap-

ply;

AM 70
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(ba) (new) shall be subject to balance responsibility
in accordance with Article 4 of Regulation (EU) ...
[recast of Regulation 714/2009 as proposed by COM
(2016)861/2];

(c) benefit from a non-discriminatory treatment with re-
gard to their activities, rights and obligations as final
customers, generators, distribution system operators or
aggregators;

AM 71

(c) benefit from a non-discriminatory treatment with re-
gard to their activities, rights and obligations as final
customers, generators, distribution system operators,
suppliers or aggregators;

(c) shareholders or members of an energy community
shall not lose their rights and obligations as household
customers or active customers;

AM 72

(ca) (new) adequately contribute to the costs of the
electricity system to which they remain connected;
AM 73

(cb) (new) operate on the market on a level playing
field without distorting competition;

(d) are subject to fair, proportionate and transparent
procedures and cost reflective charges.

(d) energy communities that supply electricity, pro-
vide aggregation or other commercial electricity ser-
vices are subject to the provisions relevant for such
activities;

(e) relevant distribution system operator shall, sub-
ject to fair compensation as assessed by the regula-
tory authority, cooperate with energy communities to
facilitate electricity transfers within energy commu-
nities;

(f) energy communities are subject to non-discrimina-
tory fair, proportionate and transparent procedure,
including registration and licensing, and transparent
and non-discriminatory and cost reflective network
charges ensuring they contribute in an adequate and
balanced way to the overall cost sharing of the system
in line with Article 16 of the [Electricity Regulation].

2. Member States shall provide an enabling regulatory
framework that ensures that:

2. Member States [] may provide [] in the enabling reg-
ulatory framework that [] energy communities:

AM 74
(-a) (new) conditions for creating, operating and dis-
solving local energy networks are well defined,

(a) participation in a local energy community is volun-
tary;

(a) are open to cross-border participation;

AM 75

(aa) (new) conditions and standards are set up for
local energy communities with networks in order to
preserve efficient network planning. These condi-
tions and standards shall also ensure that customers
and members in the local energy community receive
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the same quality and standard of network services
that are available to customers outside the local en-
ergy community;

AM 76
(ab) (new) final customers are entitled to participate
in a local energy community;

(b) shareholders or members of a local energy commu-
nity shall not lose their rights as household customers or
active customers;

(b) are entitled to own, establish, purchase or lease
distribution networks and to autonomously manage
them subject to conditions set out in Article 16 (2b);

(c) shareholders or members are allowed to leave a local
energy community; in such cases Article 12 shall apply;

(c) are subject to exemptions foreseen by Article
38(2);

(d) Article 8 (3) applies to generating capacity installed
by local energy communities as long as such capacity can
be considered small decentralised or distributed gener-
ation;

(d) are entitled to arrange within the community shar-
ing of electricity that is produced by the production
units owned by the community, subject to the provi-
sions of this article and retaining community mem-
bers’ rights and obligations as final consumers.

(e) provisions of Chapter IV apply to local energy com-
munities that perform activities of a distribution system
operator;

AM 77

(e) provisions of Chapter IV as well as other rules and
regulations applying to distribution system opera-
tors apply to local energy communities that perform ac-
tivities of a distribution system operator;

(f) where relevant, a local energy community may con- deleted
clude an agreement with a distribution system operator
to which their network is connected on the operation of
the local energy community's network;
(g) where relevant system users that are not sharehold- | AM 78 deleted
ers or members of the local energy community con- | (g) where relevant system users that are not sharehold-
nected to the distribution network operated by a local | ers or members of the local energy community con-
energy community shall be subject to fair and cost-re- | nected to the distribution network operated by a local
flective network charges. If such system users and local | energy community shall be subject to non-discrimina-
energy communities cannot reach an agreement on net- | tory, fair and cost-reflective network charges. If such
work charges, both parties may request the regulatory | system users and local energy communities cannot reach
authority to determine the level of network charges in | an agreement on network charges, both parties may re-
a relevant decision; quest the regulatory authority to determine the level of
network charges in a relevant decision;
(h) where relevant local energy communities are subject deleted

to appropriate network charges at the connection points
between the community network and the distribution
network outside the energy community. Such network
charges shall account separately for the electricity fed
into distribution network and the electricity consumed
from the distribution network outside the local energy
community in line with Article 59 (8).
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2a. Member States shall ensure that energy communi-
ties:

(a) can access all electricity markets either directly or
through aggregation in a non-discriminatory manner;
(b) are treated in a non-discriminatory manner with
regard to their activities, and are subject to the same
rights and obligations when acting as final customers,
generators, suppliers, distribution system operators,
or other market participants;

(c) shall be financially responsible for the imbalances
they cause in the electricity system. To this extend
they shall be balance responsible parties or shall del-
egate their balance responsibility in accordance with
Article 4 of the [Electricity Regulation];

(d) with regard to self-consumption, energy commu-
nities shall be treated like active customers in accord-
ance with Article 15(1)b;

(e) are subject to Article 8 (3) in relation to generat-
ing capacity installed by energy communities as long
as such capacity can be considered small decentral-
ised or distributed generation.

2b. Member States may decide, to grant energy com-
munities with a right to manage distribution network
in their area of operation and define the relevant pro-
cedures, without prejudice to the provisions of Chap-
ter IV and other rules and regulations applying to dis-
tribution system operators. If such right is granted,
Member States shall ensure that:

(a) energy communities may conclude an agreement
with a relevant distribution system operator or trans-
mission system operator to which their network is
connected on the operation of the energy communi-
ty's network;

(b) energy communities are subject to appropriate
network charges at the connection points between
the community network and the distribution network
outside the energy community. Such network charges
shall account separately for the electricity fed into
distribution network and the electricity consumed
from the distribution network outside the energy
community in line with Article 59 (8);

(c) energy communities do not discriminate or harm
customers remaining connected to the distribution
system.
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AM 79

Article 16a (new)

Electricity sharing

Local energy communities are entitled to share elec-
tricity from generation assets within the community
between its members or shareholders based on mar-
ket principles, including applying existing or future
ICT technologies such as virtual net metering
schemes and those based on distributed ledger tech-
nologies, as well as through power purchase agree-
ments or peer-to-peer trade arrangements for exam-
ple.

Article 17: Demand response through aggregation

1. Member States shall ensure that national regulatory
authorities encourage final customers, including those
offering demand response through aggregators, to par-
ticipate alongside generators in a non-discriminatory
manner in all organised markets.

AM 80

1. Member States shall ensure that the regulatory
framework allows final customers, including those of-
fering demand response through aggregators, to partic-
ipate alongside generators in a non-discriminatory
manner in all organised markets and capacity mecha-
nisms.

1. Member States shall allow and foster participation
of demand response through aggregation. Member
States shall [] allow final customers, including those
offering demand response through [] aggregation, to
participate alongside electricity generators in a non-
discriminatory manner in all [] electricity markets.

2. Member States shall ensure that transmission system
operators and distribution system operators when pro-
curing ancillary services, treat demand response pro-
viders, including independent aggregators, in a non-
discriminatory manner, on the basis of their technical
capabilities.

AM 81

2. Member States shall ensure that transmission system
operators and distribution system operators when pro-
curing ancillary services, treat demand response pro-
viders, including independent aggregators, in a non-
discriminatory manner alongside generators, on the
basis of their technical capabilities.

2. Member States shall ensure that transmission system
operators and distribution system operators when pro-
curing ancillary services, treat [] market participants
engaging in demand response aggregation, in a non-
discriminatory manner, on the basis of their technical
capabilities.

3. Member States shall ensure that their regulatory
framework encourages the participation of aggregators
in the retail market and that it contains at least the
following elements:

AM 82

3. Member States shall ensure that their regulatory
framework encourages the participation of aggregators
in all markets and that it contains at least the follow-
ing elements:

3. Member States shall ensure that their relevant regu-
latory framework [] contains at least the following ele-
ments:

(a) the right for each aggregator to enter the market
without consent from other market participants;

(a) the right for each market participant engaged in
aggregation, including independent aggregators, to
enter [] electricity markets without consent from other
[Imarket participants;

(b) transparent rules clearly assigning roles and respon-
sibilities to all market participants;

AM 83

(b) non-discriminatory and transparent rules clearly
assigning roles and responsibilities to all market partic-
ipants;

(b) non-discriminatory and transparent rules clearly
assigning roles and responsibilities to all [] electricity
undertakings engaged in aggregation or affected by
the participation of demand response through aggre-
gation;
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(c) transparent rules and procedures for data exchange
between market participants that ensure easy access
to data on equal and non-discriminatory terms while
fully protecting commercial data;

AM 84

(c) non-discriminatory and transparent rules and pro-
cedures for data exchange between market partici-
pants that ensure easy access to data on equal and
non-discriminatory terms while fully protecting com-
mercial data and customers " personal data, includ-
ing minimum information requirements for the ag-
gregator, as well as minimum criteria for the pro-
tection of commercially sensitive data for all par-
ties concerned,

(c) non-discriminatory and transparent rules and pro-
cedures for data exchange between market partici-
pants engaged in aggregation and other [] electricity
undertakings that ensure easy access to data on equal
and non-discriminatory terms while fully protecting
commercial data;

(da) (new) market participants engaged in aggrega-
tion shall be financially responsible for the imbal-
ances they cause in the electricity system as defined
in accordance with Article 4 of Regulation (EU) ...
[recast of Regulation 714/2009 as proposed by COM
(2016)861/2];

(d) aggregators shall not be required to pay compensa- | AM 85 deleted
tion to suppliers or generators; deleted
AM 86 (da) market participants engaged in aggregation shall

be financially responsible for the imbalances they
cause in the electricity system. To this extent they
shall be balance responsible parties or shall delegate
their balance responsibility in accordance with Art 4
of the electricity Regulation;

AM 87

(db) (new) non-discriminatory and transparent rules
and procedures to compensate market participants
for the energy they deliver during the demand re-
sponse period in a proportionate manner, under the
supervision of the national regulatory authority,
without creating a barrier for market entry of aggre-
gators or a barrier for flexibility. Compensation
shall be strictly limited to cover the resulting costs.
The calculation method for such compensation may
take account of the benefits induced by the inde-
pendent aggregators to other market participants
and be subject to approval by the regulatory author-

ity;

(db) Member States may require undertakings, includ-
ing independent aggregators to pay compensation to
other market participants or their balancing responsi-
ble party if they directly induce imbalances to these
market participants including situations where a pe-
rimeter correction is introduced without creating a
barrier for market entry of aggregators or a barrier
for flexibility. In such cases the compensation pay-
ment shall be strictly limited to cover the resulting
costs. The calculation method for such compensation
may take account of the benefits induced by the in-
dependent aggregators to other market participants
and be subject to approval by the regulatory author-
ity;

AM 88

(dc) (new) final customers who have a contract with
independent aggregators shall not face undue pay-
ments, penalties or other undue contractual re-
striction from their suppliers;

(dc) final customers who have a contract with inde-
pendent aggregators shall not face undue payments,
penalties or other undue contractual restriction from
their suppliers;

(e) a conflict resolution mechanism between market
participants.

e) a conflict resolution mechanism between market
participants engaged in aggregation and other market
participants, including responsibility for imbalance.

4. In order to ensure that balancing costs and benefits
induced by aggregators are fairly assigned to market
participants, Member States may exceptionally allow

AM 89
deleted

deleted
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compensation payments between aggregators and bal-
ance responsible parties. Such compensation payments
must be limited to situations where one market partici-
pant induces imbalances to another market participant
resulting in a financial cost.

Such exceptional compensation payments shall be sub-
ject to approval by the national regulatory authorities
and monitored by the Agency.

5. Member States shall ensure access to and foster par-
ticipation of demand response, including through inde-
pendent aggregators in all organised markets. Member
States shall ensure that national regulatory authorities
or, where their national legal system so requires, trans-
mission system operators and distribution system oper-
ators in close cooperation with demand service provid-
ers and final customers define technical modalities for
participation of demand response in these markets on
the basis of the technical requirements of these markets
and the capabilities of demand response. Such specifi-
cations shall include the participation of aggregators.

5. [1 Member States shall ensure that national regulatory
authorities or, where their national legal system so re-
quires, transmission system operators and distribution
system operators in close cooperation with [] market
participants and final customers define technical []
characteristics for participation of demand response in
[1 all electricity markets on the basis of the technical
requirements of these markets and the capabilities of
demand response. Such specifications shall include the
participation of [] aggregated loads.

Article 23: Data management

1. When setting up the rules regarding the manage-
ment and exchange of data, Member States or, where
a Member State has so provided, the designated com-
petent authorities shall specify the eligible parties
which may have access to data of the final customer
with their explicit consent in accordance with Regula-
tion (EU) 2016/679 of the European Parliament and of
the Council36. For the purpose of this Directive, data
shall include metering and consumption data as well as
data required for consumer switching. Eligible parties
shall include at least customers, suppliers, transmis-
sion and distribution system operators, aggregators,
energy service companies, and other parties which pro-
vide energy or other services to customers.

AM 108

1. When setting up the rules regarding the manage-
ment and exchange of data, Member States or, where
a Member State has so provided, the designated com-
petent authorities shall specify the eligible parties
which may have access to data of the final customer
with their explicit consent in accordance with Regula-
tion (EU) 2016/679 of the European Parliament and of
the Council52 . For the purpose of this Directive, data
shall include metering and consumption data as well as
data required for consumer switching, automated en-
ergy efficiency programmes, energy management
services and demand response services. Eligible par-
ties shall include at least customers, suppliers, trans-
mission and distribution system operators, aggregators,
energy service companies, and other parties which pro-
vide energy or other services to customers.

Upon request, eligible parties shall provide custom-
ers with an overview of the parties who have access
to their data.

1. When setting up the rules regarding the manage-
ment and exchange of data, Member States or, where
a Member State has so provided, the designated com-
petent authorities shall specify the [] rules on the ac-
cess to data of the final customer by eligible parties
on the basis of the [] consent of the final customer or
other basis foreseen by in accordance with Regulation
(EU) 2016/679 of the European Parliament and of the
Council37. For the purpose of this Directive, data shall
include metering and consumption data as well as data
required for consumer switching [].
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2. Member States shall organise the management of
data in order to ensure efficient data access and ex-
change. Independently of the data management model
applied in each Member State, the party or parties re-
sponsible for data management shall provide to any el-
igible party with the explicit consent of the final cus-
tomer, access to the data of the final customer. Eligi-
ble parties should have at their disposal in a non-dis-
criminatory manner and simultaneously the requested
data. Access to data shall be easy, while relevant pro-
cedures shall be made publicly available.

AM 109

2. Member States shall organise the secure manage-
ment of data in order to ensure efficient data access
and exchange, data protection, data security, trans-
parency, neutrality and data integrity. Inde-
pendently of the data management model applied in
each Member State, the party or parties responsible
for data management shall provide to any eligible
party with the explicit consent of the final customer,
access to the data of the final customer. Eligible par-
ties should have at their disposal in a non-discrimina-
tory manner and simultaneously the requested data.
Access to data shall be easy, while relevant procedures
shall be made publicly available.

2. Member States shall organise the management of
data in order to ensure efficient and secure data ac-
cess and exchange. Independently of the data manage-
ment model applied in each Member State, the party
or parties responsible for data management shall pro-
vide to any eligible party access to the data of the fi-
nal customer on the basis of the explicit consent of
the final customer or other basis foreseen by Regula-
tion (EU) 2016/679 []. Eligible parties should have at
their disposal in a non-discriminatory manner and sim-
ultaneously the requested data. Access to data shall be
easy, while relevant procedures shall be made publicly
available.
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